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1 ~ Community Property Law of Mainland China
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Basic Rules

The basic rule from the Marriage and Family Chapter (Chapter V) of PRC Civil Code (January 1, 2021):

Community property regime will apply by default, but could be changed
through a marriage contract.
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Marital Property Separate Property

Article 1062 of Civil Code Article 1063 of Civil Code

The following property acquired by the spouses during their The following property constitutes separate property of one of the
marriage constitutes marital property and are jointly owned by spouses:

the spouses: (1) premarital property of one spouse;

(1) salaries and wages as well as bonuses and other (2) compensation or indemnification received by one spouse for

remuneration received from services rendered; injury inflicted upon him:

(2) proceeds obtained from production, business operation, (3) property that belongs to only one spouse as provided in a will

and investment; or gift contract;

(3) proceeds arising from intellectual property rights; (4) articles exclusively used by one spouse for daily life; and

(4) property acquired from inheritance or given as a gift, except (5) other property that shall be owned by one spouse.
as otherwise provided in Subparagraph (3) of Article 1063

of this Code; and
(5) other properties that shall be jointly owned by the spouses.

The spouses have equal right to dispose of marital property. FANGDA PARTNERS
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D Case Study

After Marriage

Parents of one party

Capital
Contribution

®

Family home for
young couple

Step 1: In absence of a
contract, deemed as
community property

Step 2: In accordance
with contract, if any
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Disposition of Marital Assets

Article 1060 of Civil Code: Agency Right for Daily Family Matters

Bona fide counter-party

Unauthorized disposition

Acts binding upon both parties _
« Bona fide;
Daily needs of a family, i.e. necessary daily « Reasonable consideration;
household consumption, such as ordinary expenses and
for food, clothing, daily necessities, children's . Delivered/registered.
education, elderly support, etc.
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Law of the People’s Republic of China on the Application of Law to Civil Relations Involving Foreign Interests

In 2011

With contract Without contract

habitual residence of either party _ _
common habitual residence

or

lex patriae of either party
or common lex patriae

lex situs of their main property
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o English Conflict Rules

Rule 165 from Dicey, Morris & Collins, The Conflict of Laws (15 th ed.) :

"In the absence of a contract or settlement, the rights obtained by the husband and wife in each
other's movable property as a result of the marriage, whether that property is possessed at the
time of the marriage or acquired afterwards, are determined by the law of the matrimonial domicile.

Where, at the time of the marriage, both parties are domiciled in the same country, the
matrimonial domicile is (in the absence of special circumstances) that country."
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7  PRC Domestic Trust
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Industry Overview

As of the end of June 2020, there are 9,049 existing family trusts with total trust assets value of 186.352 billion

yuan; 2,950 insurance premium trusts with a value of 6.303 billion yuan; and 394 charitable trusts with a scale of
3.609 billion yuan.

2,950

394

9,049

Family trusts Insurance Charitable
premium trusts trusts
RMiiﬁi%?{gSZ RMB 6.303 RMB 3.609

billion billion
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PRC Family Trust

Year 2001 Year 2013 Year 2018
PRC Trust Law “the first year Xin Tuo Han [2018] 37
was effective of an era of Notice on Strengthening

private trust”

Trust Supervision during
the Transitional Period of
Regulating Asset
Management
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PRC Family Trust

2018.8.17 Banking and Insurance Regulatory Commission

(EFEER S T nsn e =8 B 55 I A5 FE I AR RE 0D
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Xin Tuo Han [2018] 37 defined “family trust” for the 1st time

Family trust is a trust business in which a trust company is entrusted by an individual or a family to provide
customized management and financial services for the purpose of family wealth protection, succession and

management, such as estate planning, asset allocation, risk isolation, children's education, family governance,
philanthropy, etc..

FANGDA PARTNERS
%2 JE BT B 75 P



PRC Family Trust

“Compulsory execution of the trust property shall not be carried out except in one of the situations listed below:

(1) prior to the establishment of a trust, a creditor already has the rights of a priority creditor in relation to the trust
property and has exercised these rights in accordance with the law;

(2) in administering trust affairs trustees have run up debts and creditors have demanded the discharging of these
debts;

(3) tax that shall be borne by the trust estate itself needs to be paid; or

(4) other situations stipulated by the law.”
—— Avrticle 17 of PRC Trust Law
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Case Study

Property ® Property ®
- . a
2016.1.28 Zhang | Hu, husband Yang, wife
son
Settlor
®
a

Beneficiary

> Junior Zhang

Company

o
N 2020.5.30
Other Relatives
Property of Zhang
30.8 million

A

Unjust Enrichment Lawsuit
FANGDA PARTNERS
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Offshore Trust PRC Trust

Trustee

Trustee

[ Guardian }\
Settlor 4

Investment | .~
advisor

Settlor

Investment | .-
advisor

Trust
Property
Trust
Property
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3. Offshore Trust
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China Assets & Foreign Trust

‘_.

Assets situated
In China

— B — A

To be held by To be held by To be held by
a domestic a foreign a foreign trust
company company
e.g. HK or BVI

(Regulatory Restrictions & Tax Implication Should Be Considered.)
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Slutsker v Haron

_ (Beneficiaries: Mr. and Mrs.
Misha trust Slutsker and their children)
Haron Investment Limited (A London company)

London property

(matrimonial home bought in the name of Haron)
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Russian Law vs. PRC Law

1. Disposition of the Joint Family Property

Family Code of Russian Federation:
When one of the spouses executes a transaction, it should be presumed that he or she acts on the basis of
consent of the other spouse unless other spouse proves otherwise within a specified time period.

PRC Civil Code:
For any transaction exceeding the scope of daily-life agency right, it should obtain both spouses’ consent,
unless that transaction satisfies the requirements of bona fide acquisition.

2. Trust

Russia Law: do not recognize trust

PRC Trust Law: came into effect since 2001
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Major elements of Chinese divorce case involving foreign trusts

China Matrimonial Foreign Court

Property Law

Foreign Trust Law
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Contact Information

M: 138 1779 4269
T: +86 (21) 6263 5849
E: Jane.Ren@fangdalaw.com
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